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APPENDI X C
FAM LY AND MEDI CAL LEAVE

1. Purpose. This Appendi x describes provisions of the Famly and
Medi cal Leave Act. The intent of the Famly and Medi cal Leave Act
(FMLA) is to:

(a) allow enployees to balance their work and famly lives
by taking reasonabl e anobunts of |eave for nedical reasons, for the
birth or adoption/foster care of a child, and for the care of a
child, spouse, or parent who has a serious health condition;

(b) to balance the denmands of the workplace with the needs
of famlies;

(c) to pronote the stability and econom ¢ security of
famlies; and

(d) to pronote the national interest in preserving famly
integrity.

The Act establishes a clear Federal policy and ensures that al
enpl oyees are treated fairly and equitably. The law is not
intended to create a burden for the Federal governnment as an
enpl oyer but is expected to produce significant benefits for the
government from enhanced worker norale, productivity, and
retention of quality enpl oyees.

2. Entitl enents.

(a) Covered Federal enployees (i.e., those who have
conpleted 12 nonths of creditable civilian service as defined in
para 3(j)) are entitled to a total of 12 adm nistrative wor kweeks
of unpaid | eave during any 12-nonth period for one of the
foll ow ng reasons:

(1) the birth of a son or daughter of the enpl oyee and the
care of the son or daughter;

(2) the placenent of a son or daughter with the enpl oyee for
adoption or foster care;

(3) the care of the enployee's spouse, son, daughter, or
parent, if the spouse, son, daughter, or parent has a serious
health condition; or
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(4) A serious health condition of the enpl oyee that makes
t he enpl oyee unable to performany one or nore of the essenti al
functions of his or her position.

(b) An enployee nust invoke his or her entitlenent to famly
and nedi cal | eave subject to the notification and nedical
certification requirenents. An enployee may take only the anmount
of famly and nedical |eave that is necessary to nanage the
circunstance that pronpted the need for the |eave.

(c) A father and nother are each entitled to 12
adm ni strative workweeks of unpaid Teave for a birth, adoption, or
foster care or for the care of a son or daughter with a serious
heal th conditi on.

(d) The 12-nonth period begins on the date an enpl oyee first
takes |l eave for a covered famly or nedical need and continues for
12 nonths. An enployee is not entitled to 12 additional workweeks
of leave until the previous 12-nonth period ends and an event or
situation occurs that entitles the enployee to another period of
famly or nmedical leave. (This may include a continuation of a
previ ous situation or circunstance.)

(e) The entitlenent to a total of 12 administrative
wor kweeks of |eave for a birth, adoption or foster care expires at
the end of the 12-nonth period beginning on the date of the birth
or placenent. Leave for a birth or placenent nust be concl uded
within this 12-nonth period. Leave taken for a birth or placenent
may begin prior to or on the actual date of birth or placenent for
adoption or foster care and the 12-nonth period begi ns on that
dat e.

(f) Leave is available to full-tine and part-tinme enpl oyees.
A total of 12 adm nistrative workweeks wll be nmade avail abl e
equally for a full-tinme or part-tine enployee in direct proportion
to the nunber of hours in the enployee's regularly schedul ed
adm ni strative workweek. The 12 adm nistrative workweeks of | eave
will be calculated on an hourly basis and will equal 12 tines the
average nunber of hours in the enployee's regularly schedul ed
adm ni strative workweek. |f the nunber of hours in an enpl oyee's
wor kweek varies fromweek to week, a weekly average of the hours
schedul ed over the 12 weeks prior to the date | eave commences wil |
be used as the basis for this calculation. [If the nunber of hours
in an enployee's regularly schedul ed adm nistrative workweek is
changed during the 12-nonth
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period of famly and nedical |eave, the enployee's entitlenent to
any remaining famly and nedical |eave will be recal cul ated based
on the nunber of hours in the enployee's current regularly
schedul ed adm ni strative wor kweek.

3. Explanation of Terns.

a. Adoption. Adoption refers to the |egal process in which
an i ndi vidual becones the |egal parent of another's child. The
source of an adopted child -- e.g., whether froma licensed
pl acenment agency or otherwise -- is not a factor in determ ning
eligibility for | eave under this program

b. Foster Care. Foster care nmeans 24-hour care for children
in substitution for, and away from their parents or guardi an.
Such placenent is made by or with the agreenent of the State as a
result of a voluntary agreenent by the parent or guardian that the
child be renoved fromthe honme, or pursuant to a judicial
determ nation of the necessity for foster care, which involves
agreenent between the State and foster famly to take the child.

Al though foster care may be with relatives of the child, State
action is involved in the renoval of the child from parenta
cust ody.

c. Health Care Provider. Health care provider neans:

(1) A licensed Doctor of Medicine or a Doctor of Osteopathy,
or a physician who is serving on active duty in the uniforned
services and is designated to conduct exam nations for FM.A
pur poses.

(2) Any health care provider recogni zed by the Federal
Enpl oyees Health Benefits Programor who is |icensed or certified
under Federal or State law to provide the service in question;

(3) A health care provider as defined in (2) above who
practices in a country other then the United States, who is
aut hori zed to practice in accordance with the | aws of that
country, and who is performng wthin the scope of his or her
practice as defined under such | aw

(4) A Christian Science practitioner listed with the First
Church of Christ, Scientists, in Boston, Massachusetts; or
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(5) A Native Anmerican, including an Eskino, Al eut, and
Nati ve Hawaiian, who is recognized as a traditional healing
practitioner by native traditional religious | eaders who practices
traditional healing nethods as believed, expressed, and exercised
in Indian religions of the American |Indian, Eskino, Al eut, and
Nati ve Hawai i ans, consistent with applicable |aws.

d. In loco parentis. In loco parentis refers to an
i ndi vi dual who has day-to-day responsibility for the care and
financial support of a child or, in the case of an enpl oyee, who
had such responsibility for the enpl oyee when the enpl oyee was a
child. A biological or legal relationship is not necessary.

e. Incapacity. Incapacity neans the inability to work,
attend school, or performother regular daily activities because
of a serious health condition or treatnent for or recovery froma
serious health condition.

f. Intermttent Leave or Leave Taken Intermttently. These
ternms nmean Teave taken 1 n separate blocks of tine rather than for
one continuous period of time, and may include | eave periods of
one hour to several weeks.

g. Parent. Parent neans a biol ogical parent or an
i ndi vi dual who stands or stood in |oco parentis to an enpl oyee
when the enpl oyee was a child. This termdoes not include parents
"in law "

h. Reduced Leave Schedul e. Reduced |eave schedul e neans a
wor k schedul e under whi ch the usual nunber of hours of regularly
schedul ed work per workday or workweek of an enpl oyee is reduced.
The nunber of hours by which the daily or weekly tour of duty is
reduced is counted as | eave for the purpose of this subpart.

i. Serious Health Condition. A serious health conditionis
an illness, ITnjury, 1npairnment, or physical or nental condition
t hat invol ves:

(1) Inpatient care (i.e., an overnight stay) in a hospital,
hospi ce, or residential nmedical care facility, including any
period of incapacity or any subsequent treatnent in connection
wi th such inpatient care; or
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(2) Continuing treatnment by a health care provider that
includes (but is not limted to) examnations to determne if
there is a serious health condition and eval uati ons of such
conditions if the exam nations or evaluations determ ne that a
serious health condition exists. Continuing treatnent by a health
care provider may include one or nore of the follow ng:

(a) A period of incapacity of nore than 3 consecutive
cal endar days, including any subsequent treatnent or period of
i ncapacity relating to the sanme condition, that also invol ves:

1 Treatnment two or nore tines by a health care provider, by
a health care provider under the direct supervision of the
affected individual’s health care provider, or by a provider of
heal th care services under orders of, or on referral by, a health
care provider; or

2 Treatnent by a health care provider on at |east one
occasion which results in a reginen of continuing treatnent under
t he supervision of the health care provider (e.g., a course of
prescription medication or therapy requiring special equipnent to
resolve or alleviate the health condition).

(b) Any period of incapacity due to pregnancy, or for
prenatal care, even if the affected individual does not receive
active treatnent froma health care provider during the period of
i ncapacity or the period of incapacity does not |ast nore than 3
consecuti ve cal endar days.

(c) Any period of incapacity or treatnent for such incapacity
due to a chronic serious health condition that:

1 Requires periodic visits for treatnment by health care
provi der or by a health care provider under the direct supervision
of the affected individual’ s health care provider.

2 Continues over an extended period of time (including
recurring episodes of a single underlying condition); and

3 My cause episodic rather than a continuing period of
incapacity (e.g., asthma, diabetes, epilepsy, etc.). The
condition is covered even if the affected individual does not
receive active treatnent froma health care provider during the
period of incapacity or the period of incapacity does not | ast
nmore than 3 consecutive cal endar days.
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(d) A period of incapacity which is permanent or |ong-term
due to a condition for which treatnent may not be effective. The
af fected individual must be under the continuing supervision of,
but need not be receiving active treatnent by, a health care
provider (e.g., Alzheinmer’s, severe stroke, or term nal stages of
a di sease).

(e) Any period of absence to receive multiple treatnents
(i ncluding any period of recovery) by a health care provider or by
a provider of health care services under orders of, or on referral
by, a health care provider, either for restorative surgery after
an accident or other injury or for a condition that would |ikely
result in a period of incapacity of nore than 3 consecutive
cal endar days in the absence of nedical intervention or treatnent
(e.g., chenotherapy/radiation for cancer, physical therapy for
severe arthritis, dialysis for kidney disease).

Serious health condition does not include routine physical, eye,
or dental exam nations; a reginmen of continuing treatnent that

i ncl udes the taking of over-the-counter nedications, bed rest,
exercise, and other simlar activities that can be initiated

Wi thout a visit to the health care provider; a condition for which
cosnetic treatnents are adm nistered, unless inpatient hospita
care is required or unless conplications devel op; or an absence
because of an enployee’s use of an illegal substance, unless the
enpl oyee is receiving treatnment for substance abuse by a health
care provider or by a provider of health care services on referra
by a health care provider. Odinarily, unless conplications
arise, the common cold, the flu, earaches, upset stomach, m nor

ul cers, headaches (other than mgraines), routine dental or

ort hodonti a problens, and periodontal disease are not serious
health conditions. Allergies, restorative dental or plastic
surgery after an injury, renoval of cancerous growth, or nental
illness resulting fromstress may be serious health conditions
only if such conditions require inpatient care or continuing
treatment by a health care provider.

j]. Service Creditable toward the 12 Mont hs of Service
Requirement. Full-time and part-tine service under civil sService
appointments is generally creditable provided the part-tine
service was performed under an established regular tour of duty
during the adm nistrative workweek. The 12 nont hs need not be
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continuous or recent. Up to 6 nonths of |eave without pay is
creditable for neeting the 12 nonths of service requirenent.
Service that is not creditable includes service under a tenporary
appointment or as an intermttent enployee, service as an enpl oyee
of the governnment of the District of Colunbia, and mlitary
service (other than mlitary duty performed while in a civilian
position).

k. Son or Daughter. Son or daughter neans a bi ol ogical,
adopted, or foster child; a stepchild; a legal ward; or a child of
a person standing in |loco parentis who is:

(1) Under 18 years of age; or

(2) 18 years of age or older and incapable of self-care
because of a mental or physical disability. A son or daughter
i ncapabl e of self-care requires active assistance or supervision
to provide daily self-care in three or nore of the activities of
daily living (ADL's) or instrunental activities of daily living
(IADL’s). Activities of daily living include adaptive activities
such as caring appropriately for one's groom ng and hygi ene,
bat hi ng, dressing, and eating. Instrunental activities of daily
living include cooking, cleaning, shopping, taking public
transportation, paying bills, maintaining a residence, using
t el ephones and directories, and using a post office, etc. A
physical or nmental disability refers to a physical or nental
i npai rment that substantially limts one or nore of the major life
activities of an individual as defined in 29 CFR 1630.2(h), (i)
and (j).

| . Spouse. Spouse neans an individual who is a husband or
wi fe pursuant to a marriage that is a | egal union between one man
and one wonman, including conmon | aw marriage between one man and
one worman in States where it is recognized.

4. Invoking Entitlenent to Leave Under the FMLA. An enpl oyee
shal T 1 nvoke his or her entitlenent to famly or nedical |eave
subject to the notification and nedical certification requirenents
i n paragraphs 5 and 7 below. An enployee may not retroactively
invoke his or her entitlenent to | eave under the

FMLA for the previous absence fromwork. The district/regional

of fice must confirmthat an enpl oyee is invoking his or her
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entitlenent to FMLA | eave before subtracting any hours of | eave
fromthe enployee's entitlement to 12 adm ni strative wor kweeks of
| eave.

5. Notice of Intent to Take Leave.

a. Tinme Limts for Notification Wen Need for Leave Is
Foreseeabl'e.  VWhen the need for Teave is foreseeable (based on an
expected birth, placenent for adoption or foster care, or planned
medi cal treatnent) the enployee nust provide notice to the
district/regional office of his or her intention to take |eave as
soon as possible but not |ess than 30 days before the date | eave
is to comence. Exceptions to this 30-day requirenment nay be made
when the | eave approving official determ nes the circunstances
warrant such an exception. However, if the need for leave is
foreseeabl e, and the enployee fails to give 30 days' notice with
no reasonabl e excuse for the delay of notification, the
district/regional office may delay the taking of |eave until at
| east 30 days after the date the enpl oyee provides notice of his
or her need for famly and nedical |eave.

b. Time Limts for Notification Wen Need for Leave |s Not
Foreseeabl'e. Tf the need for Teave was not foreseeable 30 days
before the event requiring | eave comences (e.g., an unexpected
medi cal energency or the unexpected availability of a child for
adoption or foster care), the enpl oyee nust provide such notice as
is practicable. Enployees are encouraged to give the
district/regional office as nuch notice as is possible to provide
anpl e opportunity for planning the work during the enpl oyee's
absence.

c. Method of Notification. Enployees may provide notice of
intention to take Teave in person, in witing, or by tel ephone,
FAX, tel egraph, or other electronic neans. In energency
situations, notice froman enpl oyee's spouse, donestic partner,
famly menber, or other responsible party will suffice until the
enpl oyee is able to contact the agency to provide additional
i nformati on.

6. Using Leave Under the Fam |y and Medical Leave Act.

a. Using Leave on an Intermttent or Reduced Schedul e Basis.
Under some circunmstances the enployee nust obtain approval for
intermttent | eave or | eave on a reduced | eave schedul e; in other
situations enpl oyees may choose to take | eave in this manner.
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(1) An enployee nust obtain approval to take | eave on an
intermttent basis or under a reduced Teave schedule for the birth
of a child or for placenent for adoption or foster care.

(2) An enployee may choose to take |l eave on an intermttent
basi s or under a reduced | eave schedul e when nedically necessary
to care for his or her spouse, son, daughter, or parent wih a
serious health condition or for the enployee”s own serious health
conditron. An enployee's intermttent Teave or reduced [ eave
schedul e necessary to care for a spouse, son daughter, or parent
i ncludes not only a situation where the individual's health
condition itself is intermttent, but also where an enpl oyee is
only needed intermttently because care is also provided by a
third party.

(a) The enpl oyee nmust consult with the district/regional
of fice and nake a reasonable effort to schedule treatnent so as
not to disrupt unduly the operations of the agency, subject to the
approval of the health care provider.

(b) The district/regional office nmay place the enpl oyee
tenporarily in an available alternative position in the sane
commuting area for which the enployee is qualified that can better
accommodat e recurring periods of |eave. For the purposes of this
paragraph, an alternate position need not consist of equival ent
duties. Upon return fromleave, the enployee shall be entitled to
be returned to his or permanent position or an equival ent
position, as provided in 5 CFR Sec. 630.1208(a). The
district/regional office shall determ ne the available alternate
position that has equival ent pay and benefits consistent with
Federal laws including the Rehabilitation Act of 1973 and the
Pregnancy Discrimnation Act of 1978.

(c) The anticipated duration of the intermttent |eave or
| eave under a reduced | eave schedul e nust be clearly understood by
both the enpl oyee and the district/regional office. The enpl oyee
must be infornmed of any mmjor changes in duties and
responsibilities that may result fromreassignnment to an
alternative position. Upon return fromleave, the enployee shal
be entitled to be returned to his or her permanent position or an
equi val ent position as provided in 5 CFR Sec. 630.1208(a). The
district/regional office shall determ ne the available alternate
position that has equival ent pay and benefits consistent with
Federal |aws, including the Rehabilitation Act of 1973 and the
Pregnancy Discrimnation Act of 1978.
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b. Oher Fornms of Leave Taken in Conjunction Wth FM.A.

(1) Paid Leave. An enployee may elect to substitute the
follow ng types of paid tinme off: annual |eave and sick | eave, and
| eave nmade avail able to the enpl oyee under the Voluntary
Leave Transfer or Voluntary Leave Bank prograns, for |eave w thout
pay under the FMLA, consistent with applicable | aws and
regul ati ons. Enpl oyees may use specified anounts of sick | eave
for a famly nmenber's nedi cal energency - see Appendi x A and as
allowed by law, for adoption - see Appendix B. The enpl oyee may
not be denied the right to substitute paid tinme off, or required
to substitute paid tine off, for |eave w thout pay under the FM.A.

An enpl oyee may not retroactively substitute paid | eave for any
or all of the period of |eave wthout pay to be taken under the
FMLA, consistent with current |aw and regul ati ons. An enpl oyee
may not retroactively substitute paid tine off for | eave w thout
pay under the FM.A.

(2) Leave which Exceeds that Provided by the FMLA. Leave
taken under the FMLA 1s an entitlenment. An enployee nay need nore
| eave than is provided by the FMLA;, however, the enpl oyee nust
obtai n approval and/or neet statutory requirenents to take
additional |eave or other periods of paid tinme off (i.e., annual
| eave, sick |eave, advanced annual or sick |eave, other |eave
wi t hout pay, and | eave nade avail able to an enpl oyee under the
voluntary | eave transfer or |eave bank prograns).

7. Medical Certification.

a. Requirenents. Enployees who use | eave of nore than 3
days duration under the provisions of the FMLA will be required to
submt medical certification issued by the health care provider
supporting the need for the | eave. Local comrander's policies
w Il govern whether |eave of 3 days or less will require
subm ssion of nedical certification. The certificate will be
submtted in a tinely manner. The form provi ded at Appendi x E may
be used for this purpose. The witten nedical certificate shal
i ncl ude:

(1) The date the serious health condition comenced,

(2) The probable duration of the serious health condition or
specify that the serious health condition or a chronic or
continuing condition with an unknown duration and whether the
patient is presently incapacitated and the likely duration and
frequency of episodes of incapacity.

C 10
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(3) The appropriate nedical facts within the know edge of
the health care provider regarding the serious health condition,
including a general statenent as to the incapacitation,
exam nation, or treatnent that nay be required by a health care
provi der;

(4) For a Famly Menber's Medical Condition.

(a) A statenment fromthe health care provider that the
spouse, son, daughter, or parent of the enployee requires
psychol ogi cal confort and/or physical care; needs assistance for
basi ¢ nmedical, hygienic, nutritional, safety, or transportation
needs or in making arrangenents to nmeet such needs; and woul d
benefit fromthe enployee's care or presence; and

(b) A statenment fromthe enployee on the care he or she wll
provi de and an estimate of the amount of tinme needed to care for
his or her spouse, son, daughter, or parent;

(5 For Intermttent Leave of Leave on a Reduced Leave
Schedul e for Planned Medical Treatnent. The dates (actual or
estimates) on which such treatnment 1s expected to be given, the
duration of such treatnent, and the period of recovery, if any, or
specify that the serious health condition is a chronic or
continuing condition with an unknown duration and whether the
patient is presently incapacitated wwth the likely duration and
frequency of episodes of incapacity.

(6) The witten nedical certification wll not include
personal or confidential information beyond that required above.
I f an enpl oyee submts a conpleted nedical certification signed by
the health care provider, the district/regional office may not
request new information fromthe health care provider. However, a
health care provider representing the district/regional office or
under adm nistrative oversight of the sane, may contact the health
care provider who conpleted the nedical certification, with the
enpl oyee' s perm ssion, for purposes of clarifying the nedical
certification.

b. Questionable Requests. |If the district/regional office doubts
the validity of the nedical certification submtted by the
enpl oyee, the district/division office may require, at its
expense, nedical certification froma second health care provider
selected by the district/regional office. 1f the second opinion
differs fromthe original certification, the district/regiona
office may require, at its expense, certification froma third
health care provider chosen jointly by the district/regional
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of fice and the enployee. The third opinion is final and binding
on the enpl oyee and the district/division office. Any health care
provi der designated or approved by the district/regional office
shal |l not be enployed by the district/regional office or be under
the adm ni strative oversight of the district/regional office on a
regul ar basis unless the district/regional office is |located in an
area where access to health care is extrenely limted.

c. Provisional Approval Wthout Medical Certification. |If
an enpl oyee 1s unable to provide the requested nedi cal
certification before leave is to begin, the district/regional
of fice must grant | eave on a provisional basis (i.e., "provisional
| eave") pending final witten nmedical certification. |If the agency
guestions the validity of the initial certification provided by
t he enpl oyee, the agency will grant "provisional |eave" pending
final certification. |If, ultimately, the enployee is unable to
provide the required certification, the | eave granted
provisionally will be charged as absence w thout | eave (AWOL)i f
appropriate, or, the enployee may request that the | eave be
charged as LWOP or to the appropriate | eave account. Disciplinary
action wll be considered for any enpl oyee who know ngly provides
fal se certification of the need for |eave.

d. Mintaining Entitlenment Through Exam nation. |In order to
mai ntain entitlenment to Ieave under the FMLA, the enpl oyee or his
or her spouse, son, daughter, or parent, as appropriate, mnust
conply with any requirenent fromthe district/regional office to
submt to exam nation (though not treatnent) by a health care
provi der (other than the individual's health care provider) to
obtain a second or third nedical certification at the expense of
the district/regional office. If the individual refuses to submt
to such exam nation and the enpl oyees fails to provide a conpleted
medi cal certification to the district/regional office, the
enpl oyee may be deni ed | eave under the FM.A

e. Medi cal Recertification.

(1) For |eave taken for the purposes of pregnancy, chronic
conditions, or long-termconditions under the continuing
supervision of a health care provider, the district/regional
of fice may require subsequent nedical recertification of the
continuing need for | eave fromthe health care provider. This
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recertification will be obtained at the agency's expense and nmay
be obtained on a periodic basis but not nore often than every 30-
cal endar days.

(2) For leave taken for all other serious health conditions
and including | eave taken on an intermttent or reduced | eave
schedule, if the health care provider has specified on the nedical
certification a mninmmduration of the period of incapacity, the
district/regional office nmay not require subsequent nedi cal
recertification nore frequently than every 30 cal endar days, or
nore frequently than the m ni num duration of the period of
incapacity, the district/regional office may not request
recertification until that period has passed.

(3) If the enployee requests that the original |eave period
be extended, the circunstances described in the original nedical
certification have changed significantly, or the agency receives
information that casts doubt upon the continuing validity of the
medi cal certification, the district/regional office nay require
subsequent nedical certification nore frequently than every 30
cal endar days, or nore frequently than the m ni mum duration of the
period of incapacity specified on the nedical certification,

9. Evidence Required in Adoption Cases. The district/regional
office may require enployees to provide evidence that is

adm ni stratively acceptable to the enployer in support of an
enpl oyee's notification of his/her intent to use FMLA | eave for
adoption rel ated purposes.

10. Protection of Enploynent and Benefits. An enpl oyee who takes
famTy and nmedical Teave is entitled, upon return fromthe | eave,
to be returned to the sane position or to an "equival ent position
wi th equival ent benefits, pay, status, and other ternms and
condition of enploynent” as defined in 5 CFR 630.1208. It is

i ntended that the enployee will be returned to the sane position.
I n exceptional cases where returning the enpl oyee to the sane
position woul d i npose extrene hardship on the district/regional
office, the enployee will be placed in a position that offers
equi val ent responsibilities as well as equival ent benefits, pay
status, and other terns and conditions of enploynent. An

equi val ent position is not one that is nmerely conparable or
simlar but one that corresponds to the duties and other terns,
conditions and privileges of the enployee's previous position. An
enpl oyee is not entitled to be returned to the sane or equival ent
position if the enpl oyee woul d not otherw se have been
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enpl oyed in that position at the tinme the enpl oyee returns from

| eave. The enpl oyee may not be returned to an equival ent position
where witten notification has been provided that the equival ent
position will be affected by a reduction in force if the

enpl oyee's previous position is not affected by a reduction in
force.

11. Medical O earance for Return to Duty Foll owi ng Leave Under
t he FMCA.

a. Districts/regional offices nay establish requirenents
that simlarly-situated enpl oyees (i.e., those in the sane
occupational, with the sane serious health condition) obtain
witten nmedical certification fromthe health care provider that
the enployee is able to performthe essential functions of his or
her position. The enployee's return nmay be del ayed until the
medi cal certification is provided. Requirenents for the nedical
certification are the sane as those provided in paragraph 7. No
second or third opinion on the nedical certification to return to
work may be required. Medical certification will not be required
when an enpl oyee takes leave intermttently or under a reduced
| eave schedul e.

b. Districts/regional offices wll informenployees of a
requirenent to obtain witten nmedical certification before | eave
commences or to the extent practicable in energency nedi cal
situations and wll pay the expenses for obtaining the witten
medi cal certification. An enployee's refusal or failure to
provide witten nedical certification may be grounds for
appropriate disciplinary or adverse action.

12. Ot her Provisions.

a. Gievance Procedure. |f an enployee believes the
district/regional office has not fully conplied with the rights
and requirenments provided by the Famly and Medi cal Leave Act and
this panphlet, the enployee may file a grievance under the agency
grievance procedure or an appropriate negoti ated grievance
pr ocedure.

b. Health Benefits. Under the Federal Enployees Health
Benefits (FEHB) program health benefits coverage continues for up
to 365 days in a non-pay status. Enployees who are granted | eave
under the Fam |y and Medical Leave Act (FM.LA) that does not exceed
the 365 days of continued coverage provided by the FEHB | aw may
choose to incur a debt and pay their contributions when they
return to pay and duty status. However, an enpl oyee whose
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approved | eave under FM.A exceeds the 365 days of continued
coverage nust pay their share of the premuns directly to the
enpl oying office on a current basis. Enployees whose coverage is
term nated for nonpaynent are not penalized when they return to
duty for their failure to make paynents. They may reenroll upon
their return to pay and duty status in the same way as enpl oyees
whose coverage term nates because of the expiration of the period
of continued coverage all owed during nonpay status.
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APPENDI X D
VOLUNTARY LEAVE TRANSFER PROGRAM
1. Purpose. This Appendi x describes provisions of the Voluntary
Leave Transfer Program under which the unused accrued annual | eave
of one enpl oyee nmay be transferred for use by anot her enpl oyee who
needs such | eave because of a nedical energency.

2. Definitions.

a. "Leave Donor" neans an enpl oyee whose voluntary witten
request for transfer of annual |eave to the annual |eave account
of a |l eave recipient is approved by his or her own enpl oyi ng
agency.

b. "Leave Recipient" neans a current enployee for whomthe
activity commander has approved an application to receive annual
| eave fromthe annual |eave account of one or nore | eave donors.

c. "Medical Energency" neans a nedical condition of an
enpl oyee or a famly nenber of the enployee that is likely to
requi re an enpl oyee's absence fromduty for a prol onged period of
time and to result in a substantial |loss of income to the enpl oyee
because of the unavailability of paid |eave.

d. "Famly Menber" means the followng relatives of the
enpl oyee:

(1) A spouse and his/her parents;

(2) Children, including adopted children, and their spouses;
(3) Parents;

(4) Brothers and sisters, and their spouses; and

(5) An individual related by blood or affinity whose cl ose

association with the enployee is the equivalent of a famly
rel ati onshi p.
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e. "Available Paid Leave" neans accrued or accunul at ed
annual or sick |leave and recredited and restored annual or sick
| eave under 5 U.S.C., Subpart E. Available paid | eave does not
i ncl ude annual or sick | eave advanced to an enpl oyee, or |eave
accrued by an enployee while in a shared | eave status but not yet
been transferred for use (see paragraphs 6¢c and 6d bel ow).

f. "Paid Leave Status" neans the adm nistrative status of an
enpl oyee while the enpl oyee is using annual or sick |eave accrued
or accumul ated under the provisions of Title 5 U S.C., Chapter 63,
Subchapter 1 (Annual and Sick Leave).

g. "Shared Leave Status" neans the adm nistrative status of
an enpl oyee while the enployee is using transferred | eave under a
| eave sharing program (or |eave transferred froma | eave bank for
| ocations participating in a | eave bank program)

3. Responsibilities.

a. The activity commander is delegated authority to sel ect
| eave recipients consistent wth Ofice of Personnel Managenent
rul es and regul ati ons and adm nister the | eave transfer programin
accordance wth established instructions and record keepi ng
procedures. Authority to select |eave recipients may not be
redel egated. The commander nmay establish a conmttee to assist in
t he deci sion maki ng process. Wile the commander's decision on
selection of recipients is final, reconsideration will be given if
an individual's circunstances change.

b. The i medi ate supervisor nust endorse a request froma
subordi nate enpl oyee to be a | eave recipient. This requirenent
reflects the supervisor's inherent right to approve when and to
what extent annual |eave may be taken. The i medi ate supervisor
is also responsible for assisting in alerting potential donors of
the need for |eave donations, nonitoring the situation throughout
the | eave usage, determ ning when the | eave recipient is no |onger
affected by the nedical energency, and reporting eligibility
termnation to the servicing CPAC/ Human Resources O fice or other
of fice designated by |local policy to adm nister the program

c. The servicing CPAC/ Human Resources O fice or other office
will maintain records concerning the adm nistration of the
voluntary | eave transfer program and may be required by the Ofice
of Personnel Managenent to report information necessary to
eval uate the effectiveness of the program The CPAC/ Human
Resources O fice or other office will performthe foll ow ng
functions:
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(1) Maintain records of the nunber of applications approved
for medi cal energencies affecting each enpl oyee and the nunber of
appl i cations approved for nedical energencies affecting an
enpl oyee's fam |y nenber;

(2) Mintain records of the grade or pay |evel of each |eave
reci pient, the gender of each |eave recipient, and the total
anount of transferred annual | eave used by each | eave recipient;

(3) Mintain a record of each donor and the anobunt of | eave
s/ he donated. Such records are necessary for situations in which
| eave nmust be restored to the donor.

(4) Notify the Defense Finance and Accounting Service (DFAS)
payroll office in witing when individual donations are made
(nanme, social security nunber, 7 digit personnel code and payrol
bl ock of donor, annual |eave, anount donated, nanme and payrol
bl ock of recipient).

4. Pr ocedur es.

a. Submtting a Request to Becone a Leave Reci pient.

(1) An enployee who is affected by a nedical energency may
make witten application to becone a | eave recipient. [If an
enpl oyee i s not capabl e of making application on his/her own
behal f, a personal representative of the potential |eave recipient
may nmeke the witten application on his or her behalf. CELRD Form
1115R nay be used for this purpose but is not required.

(2) Each application nust be acconpanied by the foll ow ng
i nformati on:

(a) The name, position title, and grade or pay |evel of the
potential |eave recipient;

(b) The reasons transferred | eave is needed, including a
brief description of the nature, severity, and antici pated
duration of the nedical energency, and if it is a recurring one,
t he approxi mate frequency of the nedical enmergency affecting the
potential |eave recipient; and
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(c) Certification fromone or nore physicians; or other
appropriate experts, wth respect to the nedical energency, if
warranted by the situation.

(3) If the enploying activity requires an enpl oyee who
requests to becone a |l eave recipient to submt certification from
two or nore sources under subparagraph (2)(c) above, the activity
will ensure, either by direct paynent to the expert involved or by
rei nbursenent, that the enployee is not required to pay for the
expenses associated with obtaining certification fromnore than
one source,

b. Review and Approval / D sapproval of Requests to Becone
Leave Recl plents.

(1) Applications will be submtted to the enpl oyee's
i mredi ate supervisor. |f the supervisor approves of the use of
annual | eave (see paragraph 3b of this Appendi x), he/she wll
forward the request through the chain of command to the servicing
CPAC/ Human Resources O fice or other office designated by | ocal
policy to adm ni ster the program

(2) The designated office will review the application
To verify that the | eave recipient has been affected by a nedi cal
energency and that the absence fromduty w thout avail able paid
| eave, disregarding any advanced | eave, is or is expected to be at
| east 24 hours (or, in the case of a part-tinme enployee or an
enpl oyee with an uncommon tour of duty, at |east 30% of the
average nunber of hours of work in the enpl oyee's biweekly
schedul ed tour of duty). In making a determ nation as to whet her
a nedical energency is likely to result in a substantial |oss of
i ncone, factors other than whether the absence fromduty w t hout
avai | abl e paid | eave, disregarding any advanced | eave, is or is
expected to be at | east 24 hours (or the appropriate nunber of
hours for other than full tinme enployees) nmay not be consi dered.

(3) After review by the enpl oyee's i nmedi ate supervi sor and
the office designated for adm nistering the | eave transfer
program the application will be forwarded to the commander for
approval / di sapproval. The i nmmedi ate supervisor will notify the
potential |eave recipient or the person requesting | eave on the
enpl oyee' s behal f of the commander's decision within 10 days
(excl udi ng Saturdays, Sundays and | egal public holidays) after the
date the application was received, whenever possible, but in no
case later than 10 work days after the commander has deci ded that,
(1) the application has been approved, and (2) other
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enpl oyees may request the transfer of annual |eave to the account
of the |eave recipient. |If the request is disapproved, the sane
time franme for notification applies and the reasons for

di sapproval will be provided.

c. Notification to Enpl oyees of Qpportunity to Donate Leave.
The office designated to adm nister the program 1n coordination
with the | eave recipient's imredi ate supervisor, will publicize
the need for donation of annual |eave. |In publicizing the need
for donated | eave, the receiving enployee's right to privacy nust
be considered. Publicity will generally be [imted initially to

the local Corps activity. |If insufficient donations are received
| ocally, consideration will be given to extending the publicity
Di vi si on-wi de or Corps-w de, as appropriate. |In cases of
catastrophic illness, initial publicity beyond the i medi ate

activity may be appropriate.

d. Submtting Requests to Donate Leave.

(1) An enployee who wi shes to donate | eave may submt a
voluntary witten request to the office designated to adm nister
the programthat a specified nunber of hours of his/her accrued
annual |eave be transferred fromhis or her annual |eave account
to the annual |eave account of a specified | eave recipient. CELRD
Form 1100R may be used for this purpose.

(2) Annual |eave may be transferred only to a | eave
reci pient enpl oyed by the | eave donor's enpl oyi ng agency (for
Cor ps of Engi neers enpl oyees, Departnent of the Arny is the
agency) except when:

(a) Afamly nenber of a |leave recipient is enployed by
anot her agency and requests the transfer of annual |eave to the
| eave recipient;

(b) In the judgnent of the | eave recipient's enploying
agency, the anmpunt of annual |eave transferred froml eave donors
enpl oyed by the | eave recipient's enpl oying agency may not be
sufficient to neet the needs of the | eave recipient; or

(c) In the judgnent of the | eave recipient's enploying

agency, acceptance of |eave transferred from anot her agency woul d
further the purpose of the voluntary | eave transfer program
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(3) Enployees who wish to donate |eave to a recipient in
anot her agency under circunmstances described in paragraph 4d(2)
above should contact the servicing CPAC Human Resources O fi ce.
The servicing CPAC/ Human Resources O fice will be responsible for
foll ow ng CFR provisions (Section 630.906) in transferring
appropriate anounts of | eave.

_ (4) Annual leave will not be transferred to a | eave donor's
i mredi at e supervi sor

e. Transfer of Leave. Annual |eave transferred to an
approved Teave recipirent may be substituted retroactively for
periods of |eave without pay (LWOP) or used to liquidate an
i ndebt edness for advanced annual or sick |eave granted on or after
a date recogni zed by the Corps activity as the beginning of the
period of nedical energency for which LWOP or advanced annual or
sick | eave was granted.

5. Limtations on Donati on of Annual Leave.

(a) In any one | eave year, a | eave donor may donate no nore
than a total of one-half of the ampbunt of annual | eave he or she
woul d be entitled to accrue during the | eave year in which the
donation i s nade.

(b) In the case of a | eave donor who is projected to have
annual | eave that otherwi se would be subject to forfeiture at the
end of the | eave year, the maxi num anount of annual | eave that may
be donated during the | eave year shall be the | esser of:

(1) One-half the anmount of annual |eave he/she woul d be
entitled to accrue during the | eave year in which the donation is
made, or

(2) The nunber of hours remaining in the | eave year (as of
the date of the transfer) for which the | eave donor is schedul ed
to work and receive pay.

(c) The limtations described in paragraph 5(a) and (b)

above may be waived in accordance with criteria provided at
Appendi x H  Waivers will be docunented in witing.
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6. Accrual of Annual and Sick Leave. Wiile an enployee is in a
shared Teave status, annual and sick |eave will accrue to the
credit of the enployee at the sane rate as if the enpl oyee were in
a paid | eave status, except that:

a. The maxi num anount of annual |eave that may be accrued by
an enployee while in a shared | eave status in connection with any
particul ar nmedi cal enmergency may not exceed 40 hours (or, in the
case of a part-tine enployee or an enployee with an unconmon tour
of duty, the average nunber of hours of work in the enpl oyee's
weekl y schedul ed tour of duty); and

b. The maxi mum anount of sick | eave that may be accrued by
an enployee while in a shared | eave status in connection with any
particul ar nmedi cal enmergency may not exceed 40 hours (or, in the
case of a part-tine enployee or an enployee with an unconmon tour
of duty, the average nunber of hours of work in the enpl oyee's
weekly schedul ed tour of duty).

c. Any annual or sick leave accrued by an enpl oyee under
t hese provi sions:

(1) WIIl be credited to an annual or sick |eave account, as
appropriate, separate fromthe regular | eave account of the
enpl oyee; and

(2) WII not becone avail able for use by the enpl oyee, and
may not ot herw se be taken into account until, under paragraph d
below, it is transferred to the appropriate | eave account of the
enpl oyee.

d. Any annual or sick | eave accrued by an enpl oyee under
this provision will be transferred to the appropriate regul ar
| eave account of the enpl oyee:

(1) As of the beginning of the first applicable pay period
begi nning on or after the date on which the enpl oyee's nedi cal
energency term nates; or

(2) If the enployee's nedical energency has not yet
term nated, once the enployee has exhausted all transferred | eave
made available to himor her under the | eave transfer program

e. |If the enployee's nedical energency term nates because
the |l eave recipient's Federal service is termnated, no | eave w |
be credited to the enpl oyee under this provision.
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7. Use of Transferred Annual Leave.

a. A leave recipient may use annual |eave transferred to his
or her annual |eave account only for the purpose of a nedical
energency for which the | eave recipient was approved.

b. Except as provided under the description for accrual of
annual and sick | eave (paragraph 6), during each biweekly pay
period a |l eave recipient is affected by a nedical energency, he or
she shall use any accrued annual |eave (and sick |eave, if
appl i cabl e) before using transferred annual | eave.

c. The approval and use of transferred annual |eave shall be
subject to all of the conditions and requirenments inposed for the
approval and use of annual |eave, except that transferred annual
| eave may accunul ate without regard to the limtation normally
i nposed on accrual and carry over of annual | eave.

d. Transferred annual |eave may not be:

(1) Transferred to another |eave recipient except as
provi ded for in paragraph 8c bel ow.

(2) Included in a | unp-sum paynent.

(3) Made available for recredit upon reenploynent by a
Federal agency.

8. Termnation of Medical Energency.

a. The nedical energency affecting a | eave recipient shal
term nat e:

(1) Wen the |l eave recipient's Federal enploynent is
t erm nat ed,;

(2) At the end of the biweekly pay period in which the | eave
recipient's organi zation receives witten notice fromthe | eave
reci pient or froma personal representative of the |eave recipient
that the leave recipient is no |longer affected by a nedi cal
enmer gency;
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(3) At the end of the biweekly pay period in which the | eave
recipient's organi zation determnes, after witten notice and
opportunity for the |l eave recipient (or, if appropriate, a
personal representative of the |eave recipient) to answer orally
or in witing, that the |leave recipient is no |longer affected by a
medi cal energency; or

(4) At the end of the biweekly pay period in which the | eave
reci pient's organi zation receives notice that the Ofice of
Per sonnel Managenent has approved an application for disability
retirement for the |eave recipient.

b. The leave recipient's enploying activity shal
continuously nonitor the status of the nedical energency affecting
the | eave recipient to ensure that the | eave recipient continues
to be affected by a nedical energency.

c. \Wen the nedical enmergency affecting a | eave recipient
term nates, no further requests for transfer of annual |eave to
the | eave recipient may be granted, and any unused transferred
annual |eave remaining to the credit of the | eave recipient shal
be restored to the | eave donors as provided in paragraph 9 bel ow

d. Commanders may deem a nedi cal energency to continue for
t he purpose of providing a | eave recipient an adequate period of
time within which to receive donations of annual | eave.

9. Restorati on of Transferred Annual Leave.

a. Any transferred annual |eave remaining to the credit of a
| eave recipient when the nedi cal energency term nates shall be
restored to the extent adm nistratively feasible by transfer to
t he annual | eave accounts of | eave donors who, on the date | eave
restoration is made, are enployed by a Federal agency. The anobunt
of unused transferred annual |eave to be restored to each | eave
donor will be determ ned as foll ows:

(1) First, divide the nunber of hours of unused transferred
annual |eave by the total nunber of hours of annual |eave
transferred to the | eave recipient;

(2) Second, multiply the ratio obtained fromthe conputation

in 9a(l1l) above by the nunber of hours of annual |eave transferred
by each | eave donor eligible for restoration of |eave.
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(3) Third, round the results obtained fromthe conputation
in 9a(2) above to the nearest hour.

b. If the total nunber of eligible | eave donors exceeds the
total number of hours of annual | eave to be restored, no unused
transferred | eave shall be restored. In no case shall the anount

of annual |eave restored to a | eave donor exceed the anopunt
transferred to the | eave recipient by the | eave donor.

c. If the |leave donor retires from Federal service, dies, or
is otherw se separated from Federal service before the date unused
transferred annual |eave can be restored, the enploying agency of
the | eave recipient shall not restore the unused transferred
annual | eave.

d. At the election of the | eave donor, unused transferred
annual |eave restored to the | eave donor may be restored by:

(1) Crediting to the | eave donor's annual | eave account in
the current | eave year;

(2) Crediting to the | eave donor's annual |eave account
effective as of the first day of the first | eave year begi nning
after the date of election; or

(3) Donating such |eave in whole or part to another |eave
recipient.

e. |If the |l eave donor elects to donate only part of his or
her restored | eave to another |eave recipient under paragraph
9d(3) above, the donor may el ect to have the remaining | eave
credited to the | eave donor's annual |eave account under paragraph
9d(1) or (2) above.

f. Transferred annual |eave restored to the account of a
| eave donor under paragraph 9d(1) or (2) above shall be subject to
the limtation inposed by law at the end of the | eave year in
which the restored leave is credited to the | eave donor's annual
| eave account.

g. |If the leave recipient elects to buy back annual |eave as
aresult of a claimfor an enploynent-related injury approved by
the O fice of Wrkers’ Conpensation Prograns, and the annual | eave
was transferred under the Voluntary Leave Transfer Program the
anount of annual | eave bought back by the | eave recipient wll be
restored to the | eave donor(s).
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10. Pr ohi bi ti on of Coerci on.

Supervisors nust be alert to the potential or perception of
coercion. An enployee may not directly or indirectly intimdate,
threaten, or coerce, or attenpt to intimdate, threaten, or

coerce, any other enployee for the purpose of interfering with any
right the enpl oyee may have regardi ng donating, receiving, or
usi ng annual leave. This prohibition includes promsing to confer
or conferring any benefit (such as an appoi ntnent or pronotion or
conpensation) or effecting or threatening to effect any reprisal
(such as deprivation of appointnent, pronotion, or conpensation).
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